


“Codes of professional conduct or ethics are not new.  They were first 

formulated by medical practitioners 2,500 years ago and were later 

developed by some groups of Roman legal advisers.  They were regarded 

as coming from sacred sources.  A professional person's sense of their 

obligation was strengthened by this knowledge.”

ETHICS AND THE PROFESSION OF THE LAWYER

The Hon Susan Kiefel AC, Chief Justice, High Court of Australia

Queensland Law Society, The Vincents' 48th Annual Symposium 

26 March 2010

Codes of Ethics are not new



“All lawyers must have a strong moral and ethical sense to be right-thinking.  An ethical 
lawyer is not just one who has an awareness of a Code of Conduct and what may 
constitute a breach of that Code.  A guide to right conduct is provided by an understanding 
of the place of the profession in the legal system and therefore in society; an understanding 
not only of the duty to a client but to the court and to the public interest in the 
maintenance of a working legal system.  

Lawyers may generally be said to be necessary to the working of the law in all its respects.  
But it is only the ethical lawyer who is essential to a system of justice.”

ETHICS AND THE PROFESSION OF THE LAWYER

The Hon Susan Kiefel AC, Chief Justice, High Court of Australia

Queensland Law Society, The Vincents' 48th Annual Symposium 

26 March 2010

Lawyers’ ethical role in the justice system



“The first, and perhaps the most important, thing to be said about ethics is that they 

cannot be reduced to rules. Ethics are not what the barrister knows he or she should do: 

ethics are what the barrister does. They are not so much learnt as lived. Ethics are the 

hallmark of a profession, imposing obligations more exacting than any imposed by law and 

incapable of adequate enforcement by legal process. If ethics were reduced merely to rules, 

a spiritless compliance would soon be replaced by skilful evasion." 

High Court of Australia Chief Justice Sir Gerard Brennan AC KBE QC 

in describing the importance of ethics to a meeting of the Queensland Bar Association in 1992.

Ethics are the hallmark of a profession



3. PARAMOUNT DUTY TO THE COURT AND THE ADMINISTRATION OF JUSTICE  

3.1 A solicitor’s duty to the court and the administration of justice is paramount and prevails to the 

extent of inconsistency with any other duty. 

4. OTHER FUNDAMENTAL ETHICAL DUTIES 

4.1 A solicitor must also: 

4.1.1 act in the best interests of a client in any matter in which the solicitor 

represents the client; 

4.1.2 be honest and courteous in all dealings in the course of legal practice; 

4.1.3 deliver legal services competently, diligently and as promptly as reasonably 

possible; 

4.1.4 avoid any compromise to their integrity and professional independence; 

and

4.1.5 comply with these Rules and the law. 

Australian Solicitors’ Conduct Rules 2015



s 39 Undue influence 

A person must not cause or induce or attempt to cause or induce a law practice 

or a legal practitioner associate of a law practice to contravene this Law, the 

Uniform Rules or other professional obligations. 

Penalty: 100 penalty units. 

Legal Profession Uniform Law Application Act 2014 (Vic) Schedule 1 

Lawyers’ ethics are protected by LPUL



“In-house lawyers are regarded by the law as in every respect in the same 

position as those who practise on their own account. The only difference is that 

they act for one client only, and not for several clients. They must uphold the 

same standards of honour and etiquette.  They are subject to the same duties to 

their client and to the court.”

Alfred Crompton Amusement Machines v Customs and Excise Commissioners 

(No. 2) [1972] 2 QB 102 per Lord Denning MR

In-house lawyers are lawyers first



“Corporate culture is widely acknowledged as adding value to companies, both 

in terms of improving financial performance and in creating an atmosphere that 

encourages ethical behaviour…..

The general counsel should be a key ally and partner in establishing a corporate 

culture that supports corporate performance without compromising ethical 

behaviour, and legal and regulatory compliance.” (2018)

https://acla.acc.com/sb/modules/associationnews/attachments/307/Leveraging-Legal-Leadership-The-General-Counsel-

As-A-Corporate-Culture-Influencer.pdf

General Counsel as Corporate Culture Influencer

https://acla.acc.com/sb/modules/associationnews/attachments/307/Leveraging-Legal-Leadership-The-General-Counsel-As-A-Corporate-Culture-Influencer.pdf


All members of AIST should at all times:

• Act in accordance with the law

• Act ethically and with integrity

• Demonstrate a commitment to profits-to-members values

• Demonstrate a commitment to the representative trustee system

• Act in accordance with their fund's core values

• Act in the best interests of their fund's members

and beneficiaries

http://www.aist.asn.au/membership/aist-code-of-conduct-and-ethics.aspx

Key AIST Legal and Ethical Commitments

http://www.aist.asn.au/membership/aist-code-of-conduct-and-ethics.aspx


“AIST welcomed the recommendations of the 2018-19 Royal Commission into
Misconduct in the Banking, Superannuation and Financial Services Industry,
noting the Commission’s work provided an historic opportunity to restore
community trust in financial services and prioritise consumer best interests
ahead of banking profits and executive bonuses.”

AIST Annual Report 2019

Responding to the Royal Commission Final Report



“The release in February 2019 of the final report of the Royal Commission was a 

pivotal point for the financial services sector (including the superannuation 

industry) – reinforcing the need to rebuild trust, strengthen governance and 

address misconduct...  The APRA-regulated superannuation industry has served 

the majority of its members well. However, in a number of areas it lacks the 

maturity in its governance and risk management practices that should be 

expected from modern financial institutions managing billions of dollars on 

behalf of members.” 

Letter from APRA to RSE Licencees, 27 March 2019

APRA’s focus post Royal Commission



Workshop Scenarios

Ethics is about doing the 
right thing when no-one 
is watching…



“You are an in-house general counsel in a profit to member fund. A female staff member
has lodged a sexual harassment claim against your employer based on allegations by her
that her male supervisor sexually harassed her on at least three occasions over the past
two months whilst at after-hours work-related social functions where alcohol was
consumed. The male supervisor has denied the allegations to his manager and is
apparently supported in that denial by two workplace witnesses. You are instructed by
your employer’s Human Resources Manager to investigate the circumstances surrounding
the claim and prepare a report for senior management.

Q. What is your ethical position? Should you undertake the assignment?

Hidden Dangers for In-House Counsel



You have been general counsel of your organisation for 15 years and know all of the senior
executives quite well. A senior executive asks you to have dinner with him and discloses to
you serious matters which involve some parts of the business not within his control. He is
concerned that there are some embedded business practices which may be illegal or at
least unethical in those parts of the business. He describes these practices to you in some
detail. He asks you for confidential advice as to what he should do?

Q. How should you respond to the senior executive’s request?
Q. Once you are aware of these matters, can you maintain the confidentiality requested?

A whistleblower in the ranks of senior management



You have been asked to give legal advice on a matter which has arisen in your company
involving its failure to advise some members of benefits which had been promised to them
in correspondence from a company financial advisor some 3 years earlier. The benefits
included the offer of an annual review with a financial planner the cost of which was to be
included in their management fee. You are instructed that your company’s advice
procedures were not updated to ensure all relevant members received the invitation
which has only just been discovered. You advise that steps must be taken to rectify the
error and pay appropriate compensation to the affected members. Nine months later you
discover that no remedial action has been taken on the direction of the relevant general
manager.

Q. What ethical issues does this situation enliven for you? What (if anything) should you
do?

My legal advice has been ignored



The fund of which you are general counsel and secretary has investments in a successful
sports footwear business which operates worldwide and provides your fund with excellent
returns on investment. You are approached by a Board member ahead of a Board meeting
in a month’s time. Her attention has been drawn to the fact that there has been a massive
fire in a large factory operated by the footwear business in a third world country. Media
reports indicate that several employees’ lives have been lost and that employees were
required to work in grossly unsafe conditions for minimal wages. The Board member asks
you for advice as to whether she has any obligation to raise the matter at the forthcoming
Board meeting.

Q. What response should you give to the Board member?

A Board member seeking governance advice



You are assistant general counsel for a large fund. It has come to your attention that some
time ago an employee of the fund’s investment division had made allegations to the fund’s
HR Manager (who is also the fund’s designated whistleblower officer) with serious
allegations of misconduct at the fund, including front-running, misrepresentation of
performance figures and faulty research reports. You have been instructed that the fund
hired a large firm of chartered accountants to independently investigate these allegations,
and, when no misconduct was discovered, the whistle-blower was dismissed. You have
now found out that the terms of reference for this investigation were extremely narrow,
restricted for example to later time periods when many of the original allegations covered
an earlier period.
The investigators were not afforded access to freely interview all relevant staff, but were
restricted to two senior compliance and investigations officers, who had been involved in
prior internal investigations. A leading journalist has asked for an interview with your CEO
who has sought your urgent advice.

Q. How should you respond?

I need your urgent legal advice



You are general counsel and company secretary of a fund.  Your Board is formulating its 
forward budget with detailed assistance from the CEO, CFO and other senior executives in 
your organisation.  In looking at past expenditure pre-COVID you have noted that senior 
staff and Board members have attended industry conferences both in Australia and 
overseas as part of keeping up with current industry trends and good practice.  However, 
the number of paid overseas trips in particular appears to you to be more than would be 
expected.  When you raise the matter with the CEO and Board Chair, you are told it has 
always been this way.  

Q. Should you raise this matter for discussion at Board level?  

Use of members’ funds to stay informed on new 
trends



Thank you for 
Participating

Donna Cooper, Law Institute of Victoria
E: dcooper@liv.asn.au
P: (03) 9607 9426

Michael Dolan, Law Institute of Victoria
E: mdolan@liv.asn.au
P: (03) 9607 9424
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